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OHR-RRTF/LA/2003/5

Dear Ms. Gajić,

I refer to your letter of 3 October, 2001 requesting a written waiver of the High Representative’s Decision of 27 April 2000 and its extensions of 30 March, 2001 and 31 July, 2002 that bans any disposal with state owned property, including former socially-owned land.

In particular, you requested this office to allow the Municipality of Banja Luka to allocate one plot of land registered in the land record number 8503 as land plot 524/375 of the old land survey cadastral municipality of Banja Luka, covering the area of 325 m2 to Ms. Sava Kuzman, residing at the address “Nikola Pašić” Street number 62, in Banja Luka for the purpose of individual housing construction. The land plot 524/375 corresponds to the land plot number 1538/2 and 1546/2 of the new land survey, cadastral municipality of Banja Luka VI and are registered in the cadastral record number 431 and 1019.  Ms. Kuzman was allocated the particular land plot by direct agreement as refugee and displaced person. 

The first Municipal Decision on land allocation to Ms. Sava Kuzman number 25-475-1500/99 was adopted in the Municipal Assembly of Banja Luka, on 25 May, 2000, and subsequently annulled in administrative dispute by the verdict of the District court in Banja Luka number U-102/00 of 27 October, 2000. The administrative dispute was initiated by   the Public Attorney, based upon its finding that land allocation to the category of refugees and displaced persons was regulated by the Decree on the manner and conditions for allocating city construction land to the refugees and displaced persons free of charge (Official Gazette of Republic Srpska number 11/99) and therefore may not be allocated by direct agreement. By annulling the referenced Municipal Decision, the District court ruled  that the Banja Luka City should apply to the Office of the High Representative for a waiver.

The second Municipal Decision on land allocation to Ms. Kuzman, number 25-475-1500/99, 2001 was adopted in the Municipal Assembly on 28 and 25 May 2001. 

The enclosed documentation indicates that the allocated land plot refers to socially owned construction land, and that the right of land disposal rests with the SIZ for managing the construction land. Given that the SIZ for managing the construction land no longer exists,  the Municipality of Banja Luka City assumed its functions on the basis of the Law on communal activities (Official Gazette of SRBiH number 20/90).

The legal basis of the proposed land allocation was the Decision on changes and amendments of the Decision on Construction Land (Official Gazette of Banja Luka City number 13/2000 and 3/2001), providing for land allocation by direct agreement for the purpose of constructing the objects intended to accommodation of refugees or displaced persons. 

On 2 April 1999, on the basis of the Article 52 (a) of the Law on Construction Land (Official Gazette of SR BiH number 34/86,1/90,22/90 and Official Gazette of RS number 29/94,23/98 and 5/99), the Decree on the manner and conditions of the allocation of the city construction land to the refugees and displaced persons free of charge (Official Gazette of Republic Srpska number 11/99) was enacted.  Given that the Decree provided for land allocation to refugees and displaced persons free of charge by competition, adhering to the principle of transparency, and considering the size of this beneficiary group, this office is of the position that the Decree is the only proper legal basis for the land allocation in question. 

Based upon the above mentioned, the waiver application of the Banja Luka City can not be accepted until the land allocation is carried out in accordance with the Decree on the manner and conditions for allocating city construction land to the refugees and displaced persons free of charge (Official Gazette of Republic Srpska number 11/99). 

Sincerely,

Jayson O. Taylor

Deputy Head of Department 

Reconstruction & Return Task Force
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