Law on Ministerial, Government and other Appointments in the Republika Srpska

Article 1

Objective and Scope of the Law

1. This Law provides for an open selection process leading up to the final appointment, reappointment and dismissal in regulated bodies defined hereinafter.

2. This Law shall apply at all levels of government in the Republika Srpska, including in municipalities and cities

Article 2

Definitions

1. For the purposes of this Law, the words set forth in this Article shall have the following meaning: 

1.1. “Appointment Criteria” shall mean the academic, professional skills, experience and other defined requirements for filling a position in a Regulated Body.

1.2. Conflict of Interest” shall mean the circumstances whereby a person proposed to be appointed pursuant to the provisions of this Law, has a private interest in the Regulated Body in which he/she is proposed to be appointed and which may affect the legality, transparency, objectivity and impartiality as to the exercise of his/her functions in the Regulated Body. 

1.3. “Final Appointment” shall mean the final act of confirming the appointment of a candidate by a person or body (including a government minister, government, the RSNA) to the Regulated Body after the selection process set forth in this Law has been complied with. 

1.4. “Open Competition” shall mean a competition for a position in a Regulated Body that is open to all members of the public who are qualified and which is conducted in accordance with the principles referred to in Article 3 hereof and the procedures set out in this Law.

1.5. “Regulated Body or Bodies” (as the context requires) shall mean a body:

(i) in which the government has a legal interest (including government agencies, enterprises whether wholly or partly owned, pension funds and the like); and

(ii) which neither fall within the  scope of the  Law on the Civil Service  in the Republika of Srpska Administration  nor for which express exemption has been given in the said laws; and 

(iii) in which the government, governmental bodies or the RSNA under the applicable laws, rules and regulations, are lawfully entitled to make a nomination and/or appointment to such a body. 

1.6.
“Responsible Public Official” shall mean a Minister or other person or body under whose portfolio the Regulated Body falls and who, under the provisions of this Law, shall retain ultimate responsibility for ensuring that the selection process to which this Law applies is conducted in accordance with the principles referred to in Article 3 hereof and the procedures set forth in this Law.

Article 3

Principles of the Law

1. No Final Appointments  shall be made unless the principles set out in this Article have been followed.

2. Unless expressly exempt under the provisions of Article 4 hereof, all  appointment processes shall be conducted in such a way as to ensure respect for and application of the following principles:

A. Legality: The Responsible Public Official shall ensure that all appointments are made in a lawful manner and in accordance with all applicable rules, regulations and laws. 

B. Merit: All appointments shall be governed by the overriding principle of selection based on merit, by well-informed choice of individuals who through their abilities, experience and qualities match the needs of the Regulated Body in question.

C. Independent Scrutiny: All appointments shall be carried out in a manner that would permit the said appointments to be capable of scrutiny by any independent third party (including bodies and organisations) which did not participate in the appointment process. 

D. Openness and Transparency: The principles of open government shall be applied to the appointment process. Its workings must be transparent and, unless the information is restricted under the provisions of Article 15 hereof, when specified in this Law, details must be provided about the appointments made in the Regulated Bodies. 

E. Representative Recruitment: The Responsible Public Official shall use his/her best efforts to ensure that appointments are generally representative of the peoples and citizens of Bosnia and Herzegovina. 

Article 4

Exemptions from the scope of this Law

1. Appointments in Regulated Bodies falling under this Article shall not be subject to the provisions of this Law.

2. Short term nominations/appointments. These are nominations or appointments for duration of no longer than 2 months which are non-renewal and in respect of which the total remuneration for the duration concerned does not exceed five thousand Convertible Marks. 

3. Work Experience (including programs and schemes).  These are appointments intended to give the incumbent work experience. Their duration must not exceed 6 months and must be unpaid, except that travel and other necessary expenses may be reimbursed. Notwithstanding the foregoing, if the expenses to be reimbursed exceed five hundred Convertible Marks per month, in the period of the traineeship, the provisions of this Law shall apply.

4. In the event that there are any appointments as advisors to any of the officials detailed in this paragraph, such appointments shall be exempt from the provisions of this Law: members of the National Assembly; President and Vice-Presidents; Prime Minister of the RS Government; Ministers of the RS Government; members of the Council of Peoples; the President and Vice-President of the Municipal Assembly; Head and Deputy Head of Municipality; and the City and Deputy Mayor.
Article 5

Non-Qualifying Candidates

 A Final Appointment of any person who holds office in a political party  shall not be made (“Non-Qualifying Candidates”). In rejecting such applications, the Responsible Public Official shall clearly state that the applicant is being rejected on the ground of being a Non-qualifying candidate.   Notwithstanding the foregoing, a Non-qualifying candidate who resigns from his/her position prior to the Final Appointment being made, may be considered for a Final Appointment in accordance with the Principles and procedures set out herein.

Article 6

Accountability

1. The Responsible Public Official shall be ultimately responsible for ensuring that all appointments are made in accordance with the provisions of this Law and shall ensure that no Final Appointments in a Regulated Body unless the provisions of this Law have been complied with.

2. Where the appointment process provided for in this Law is to be carried out by a person on behalf of the Responsible Public Official, the Responsible Public Official shall be responsible for overseeing the process and shall  (i) approve the Appointment Criteria; and (ii) ensure that once the process is underway these criteria are not changed; and  (iii) ensure that all the candidates put to him/her for approval meet the Appointment Criteria and standard.  

3. The Responsible Public Official shall ensure that the appointment process is adequate to ascertain, prior to Final Appointment of candidates, any Conflict of Interest that would prevent such appointment. 

4. The Appointment Criteria for any one position within a Regulated Body must be relevant and applicable to the position to be filled and must be demonstrably relevant to matching the needs of the Regulated Body for which the appointment is proposed. 

Article 7

Standards and Criteria

1. All appointees in Regulated Bodies shall meet the following general requirements: 

a) Must be more than 18 years of age. 

b) Must not have been dismissed from the civil service at any level throughout BiH (whether at State or Entity level) as a consequence of a disciplinary measure at all levels of governance in the Republika Srpska within three years  of the date of the publication of the vacancy announcement.  
c) Must not be affected by Article IX.1of the Constitution of Bosnia and Herzegovina.
3. In addition to the general requirements, for the purpose of determining the basis for selection according to merit, the Responsible Public Official shall establish the standards for selection and assessment as to education, knowledge, experience, language and other matters that, in his/her opinion are necessary or desirable having regard to the nature of the duties to be performed. 

4. In the formulation of the Appointment Criteria the views of the chair of the Regulated Body in which the appointment is to be made may be sought and taken into consideration, on issues such as selection criteria (including academic, professional skills and experience and other special requirements) for the proper performance of the position.

5. In establishing or applying the standards referred to in paragraphs 2 and 3 of this Article, the Responsible Public Official shall not discriminate against any person by reason of race, national or ethnic origin, colour, religion, sex, marital status, family status, disability or conviction for which a pardon has been granted. 

6. The Responsible Public Official shall maintain as part of his/her records the Appointment Criteria.  

7. Where the appointment process is to be carried out by a person on behalf of the Responsible Public Official, prior to the publication of the Vacancy Announcement, the written Appointment Criteria shall be approved by the Responsible Public Official.

Article 8

Vacancy Announcement

1. After the approval of the Appointment criteria a vacancy announcement must be published in the most effective manner practicable.  The Vacancy Announcement must as a minimum be published in the Official Gazette of the Republika Srpska and in at least one widely read daily newspaper with a view to reaching the widest possible readership. The Responsible Public Official must maintain all records relating to the Vacancy Announcement.

2. The Vacancy  Announcement shall contain:

(a) A description of the vacant position including the details of the role of the potential candidate;

(b) The general requirements required for the position as referred in Article 7.1 (a) – (c);

(c) Other requirements which are deemed necessary or desirable for the position as provided in Article 7 paragraphs 2 and 3; 

(d) Those requirements under  Article 7 paragraphs 2 and 3  that are mandatory for the position and those that may only be desirable.

(e) If application forms are required to be completed for the position, clear instructions on how they may be obtained must be provided. 

(f) The list of required documents, deadline and place for their submission. The closing date shall not be shorter than fourteen (14) days from the Vacancy Announcements being placed in the required newspaper.

3. The Vacancy Announcement shall be sufficiently detailed to provide potential candidates with full information as to the role to be discharged in the Regulated Body, remuneration, conditions of service as well as the length of the appointment and possibility for reappointment. 

4. Unless written rejections are to be provided to each applicant, the Vacancy Announcement must clearly indicate that applicants who are not contacted within a specified time period after the closing date for applications, will not be taken further in the appointment process.

Article 9

Selection Committee

1. A selection committee shall be responsible for screening the applications.

2. The Responsible Public Official shall be responsible for nominating the members of the selection committee. The selection committee shall consist of five (5) members. At least three (3) of the members of the selection committee shall be civil servants (as defined in the Law on the Civil Service in the Republic of Srpska Administration) of the Ministry or other body/agency responsible for the Regulated Body in which the appointment is proposed.  In nominating the members of the selection committee the Responsible Public Official shall be mindful of the desirability of having members of the selection committee who have a demonstrable understanding of the provisions of this Law on Ministerial and Government Appointment and who have professional expertise in the areas concerned. The other two (2) members of the selection committee shall be appointed by the  Responsible Public Official, based on the same criteria provided for  in the preceding sentence.   

Article 10

Screening of applications and Short-List

1. All applications received within the prescribed deadline shall be reviewed by the selection committee.

2. Based on the principles referred to in Article 3 hereof and the Appointment Criteria, the selection committee shall compile a short-list of best-qualified candidates meeting the Appointment Criteria.  

3. No candidate shall be short-listed unless he/she has been satisfactorily assessed against the Appointment Criteria. 

4. All decisions, including those to reject, must be fully documented and kept by the Ministry or Government Department or agency under whose portfolio the Regulated Body falls.

5. All candidates on the short-list shall be invited to an interview. At the time of inviting candidates for such interview, it shall be ensured that each candidate short-listed is given a form to disclose any matter that may result in a Conflict of Interest in the event that such an appointment is made. 

6. Prior to interviews, the selection committee shall request the short-listed candidates to provide the details of the appropriate number of prior supervisors from whom references can be obtained.  

Article 11

Interviews

1. All candidates on the short-list shall be invited to an interview by the selection committee. 

2. The interview must be conducted in such a manner as to secure the principles set out in Article 3.

3. All decisions arising from interviews, including those to reject, shall be fully documented. 

4. At the interview stage, the selection committee shall ensure:  (i) that all candidates are fully aware of the standards of probity required for public appointees;  (ii) that questions of Conflict of Interest have been explained and explored with all candidates; (iii) all candidates are fully informed of the right of the public, using the mechanism specified hereinafter, to file a complaint against the appointment under consideration.

Article 12

Final Appointment following interviews

1. Following the interviews and against fully documented decisions of each member of the selection committee, the selection committee shall, by way of written recommendation, put forward a ranked list with the best-qualified candidates to the Responsible Public Official for further consideration. The written recommendation shall contain all pertinent information that the selection committee may have concerning the candidates and its recommendations. 

3.
The candidate ranked as first and recommended by the majority of the members of the selection committee shall be considered to have won the Open Competition.  
5. Upon the short-list of candidates being put forward by the selection committee to the Responsible Public Official, unless s/he has justified reasons (with supporting evidence) to believe that the Principles or procedures provided for in this Law were not followed, or that the appointment of any one of the candidates on the short-list put forward would result in a Conflict of Interest, the Responsible Public Official shall ensure the Final Appointment of the candidate ranked first is completed in accordance with the existing laws, rules and regulations. In the event that a Final Appointment cannot be made in respect the candidate ranked first due to any of the reasons in this paragraph, the next candidates on the short-list shall be successively considered.   

Article 13

Announcement of Appointment

The Responsible Public Official shall ensure that all Final Appointments are published in the Official Gazette of the Republika Srpska without delay. 

Article 14

Termination of Appointments in Regulated Bodies
1. It shall be considered a violation of the principles set out in Article 3 hereof, if on or after this Law comes into full force and effect, a Responsible Public Official exercises the powers of his office to unlawfully terminate an appointment in a Regulated Body.

2. For the purposes of this Law, a termination of an appointment is considered to be unlawful and, therefore subject to the provisions of Article 16 hereof, where there is no legal basis for the termination of the appointment or where the termination of appointment is carried out without fair and due process.
Article 15

Confidentiality and Data Protection

1. Personal information about applicants must remain confidential unless the individual concerned gives permission for its release or if it is determined by the Ombudsman that the  s/he  requires such information to ensure the principles set out in Article 3 of this Law.  In the latter case, applicants shall be informed of the transfer of personal data to the Ombudsman.

2. The provisions of the BiH Law on the Protection of Personal  (BiH 32/01) shall apply to this Law. 

Article 16

Complaints

1. Where there is evidence that the principles set out in Article 3 hereof, or procedures have not been followed, any member of the public may lodge complaints against a Final Appointment in accordance with the provisions of this Article. 

2. Complaints must be submitted to the Responsible Public Official and copied to the Ombudsman of the Republika Srpska (“Ombudsman”) provided for in the Law on the Republika Srpska Ombudsmen (Official Gazette of RS/ 4/00).  The Responsible Public Official shall within seven (7) days of receiving the complaint, inform the complainant(s) of the role of the Ombudsman.   

3. Nothing in this Law shall operate to limit the powers of the Ombudsman provided for in the Law on the Republika Srpska Ombudsman. The Ombudsman may undertake all measures necessary to investigate the complaint. The Ombudsman may raise questions concerning the appointment process to which the Complaint refers and may require the Responsible Public Official to submit to his/her office all documents and records relating to the appointment. 

4. The Responsible Public Official must provide the Ombudsman’s office with a written response to the Complaint within fourteen (14) days of the Complaint being made. 

5. If the evidence shows on a balance of probability that the Final Appointment was made in breach of the principles set out in Article 3 hereof and procedures provided for herein, the Ombudsman shall be obliged to inform the relevant Responsible Public Official in writing of all irregularities arising out of the appointment process. 

6. The Ombudsman shall prepare findings and conclusions on the Complaint.  The conclusions may contain recommendations where the evidence shows as above that there was a breach of the principles set out in Article 3 and procedures provided for in this Law.  The Ombudsman without compromising confidential information (including personal data of candidates) may make public the findings and conclusions, including the recommendations. The Ombudsman shall also communicate his/her findings and conclusions to the complainant(s).

Article 17

Acting on the Ombudsman’s recommendation

1. Where the findings of the Ombudsman are conclusive on the issue that the appointment process was not conducted in accordance with the provisions of this Law, the Ombudsman may recommend to the Responsible Public Official that the Final Appointment be set aside and a new selection process be undertaken.

2. Where the Ombudsman makes recommendations to the Responsible Public Official with a view to the adoption of new measures, the Responsible Public Official shall be obliged to reply, in writing, within the specified time limits, informing the Ombudsman of the actions and time limits for such actions to be given effect, based on the said recommendations. 

3. If the Responsible Public Official fails to reply in accordance with the provisions of paragraph 2 of this Article, or if Ombudsman is not satisfied with the said reply or the measures proposed to be taken following the Ombudsman’s recommendations, the Ombudsman shall address his/her findings and recommendations regarding the appointment to the National Assembly of the Republika Srpska.

Article 18

Final Provision

1. This Law is to be read with and supplement the existing laws, rules and regulations, and, unless such laws, rules and regulations are inconsistent with the provisions herein, does not change the person or body (including any government minister, government, other official or body, or the RSNA) that retains final authority for the Final Appointment of persons in a Regulated Body under such existing laws, rules, decree and regulations. 

2. Within three (3) months following the entry into force of this Law, the RS Government shall provide the Ombudsman with a list of all persons holding positions to which this law relates together with a description of such positions and any which are currently vacant. 

Article 19

Transitional Provisions

Reappointment

1.
Notwithstanding the provisions of Article 14 hereof, the Responsible Public Official may, within twelve (12) months of this Law coming into full force and effect, based on the provisions of this law, conduct a review process of all current appointments.

2.
Based on the review process, the Responsible Public Official may, using fair and due process, terminate an appointment and, for the said position, conduct a new appointment process in accordance with the provisions of this Law. 

Article 20

Entry into Force

This Law shall enter into force on the 26 February 2003.
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