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INTRODUCTION


The Independent Judicial Commission (IJC) was established by the High Representative in March 2001 as the lead international agency for judicial reform in Bosnia and Herzegovina (BiH), with the power and responsibility to guide and co-ordinate judicial reform activities throughout the country. Its strategy for fulfilling its mandate until the end of 2002 was set out in its Strategy Paper of July 2001. 

However, in early 2002, the IJC recommended a shift in policy with respect to the appointment of judges and prosecutors in the country.  A crucial aspect of the policy was the reselection of judges and prosecutors to all posts by newly created High Judicial and Prosecutorial Councils (HJPCs), following a restructuring of the court and prosecutorial systems. 

Implementation of this new policy has resulted in substantial changes to the operation, resources and focus of the IJC, culminating in a new mandate being granted by the High Representative on 6 August 2002. With the advent of the new mandate and the establishment of the High Councils in September 2002, this seemed an appropriate point in which to measure the progress made by the IJC to date against the previous goals it set for itself, and to set out the status of achievements over the last 18 months. That is the purpose of this report.

I believe that, in co-operation with local authorities, we have made good progress when compared with the situation that existed prior to the establishment of the IJC and when measured against our own goals. By and large, there is now in place, or soon to be adopted legislation that provides a sound foundation for an independent and efficient judiciary. The laws creating the High Councils remove political influence over the appointment and discipline of judges and prosecutors, and the laws establishing judicial and prosecutorial training centres will enable judges and prosecutors to update their skills and deal with cases in a fully professional and competent manner. Moreover, new codes of civil procedure, enforcement procedure, criminal procedure and minor offence procedure provide the judiciary with the tools and incentives to dispose of cases efficiently.

The judiciary in BiH has been criticised for excessive delays and inability to deliver final decisions. The cumulative effect of all these reforms should also result in the rebuilding of public confidence in the judiciary, something much needed for the establishment of the rule of law.

In moving forward, the IJC remains conscious of the need to ensure that local authorities are in a position to take full responsibility for the functions currently undertaken by the IJC. In particular, the IJC will endeavour to ensure that the High Councils are ultimately fully nationalised and that the Ministries of Justice have the capacity to enable them to fulfil their role. There are many challenges ahead, but I firmly believe that together we have achieved and will achieve a great deal. 

I thank the national authorities, and in particular the Entity Ministers of Justice, the representatives for the Associations of the Judiciary, individual Court Presidents, Judges and Prosecutors, not only for their active contribution, but also for shared vision for judicial reform in Bosnia and Herzegovina. 

 Our donors, US State Department and the European Commission, together with the Norwegian Ministry of Foreign Affairs have made the IJC-operations possible through their generous contributions to our operational budget. Financial support for specific projects has been given by USAID, the governments of Finland, the Netherlands, Norway and Sweden, for which we are very grateful. 

Finally I extend my gratitude to the devoted and loyal IJC-staff that through enthusiastic teamwork and constant efforts brought us to this milestone. I am convinced that we together shall certainly reach the next. 

Rakel Surlien, Director

      September 2002

1. IJC STRATEGY 2001/2

1.1      Overview of development

The Independent Judicial Commission (IJC) was set up by the High Representative in March 2001 as the lead international agency for judicial reform in Bosnia and Herzegovina (BiH), with the power and responsibility to guide and co-ordinate judicial reform activities in the country. Its strategy for fulfilling its mandate until the end of 2002 was set out in its Strategy Paper of July 2001


In determining its reform priorities for 2001/2, the IJC relied largely on the identification of the main problems with the judiciary in BiH and the analysis of their causes made by other international agencies in BiH, and in particular the UNMIBH
 Judicial System Assessment Programme (JSAP). The IJC Strategy Paper identified two main goals:

· to improve the independence of the judiciary

· to improve the quality and efficiency of the judicial system.

In furtherance of these intertwined goals, the IJC developed fifteen separate projects, five of which were primarily connected to independence and the other ten to quality and efficiency.
 Some of these were expected to require substantial amounts of effort; others entailed no more than a watching brief as other agencies took the lead. 

While the IJC had, in theory, a relatively free hand in determining its goals and how to achieve them, in reality many aspects were dictated by external circumstances. For example, as was natural, the IJC took over the lead in overseeing certain key judicial reform projects that were already partly progressed from other agencies, such as judicial training institutes and reforming the legal profession. In those projects, where essential policy issues had already been decided, the IJC did not seek to revisit those issues, in order to avoid disruption. In some cases, the parameters of a project were determined by the existing legislative framework, such as the monitoring of the comprehensive review process and of the work of the judicial and prosecutorial commissions and councils. 

A number of judicial reform projects, such as the establishment of the Court of BiH, the merger of the BiH Constitutional Court with the Human Rights Chamber and criminal procedure reform, remained within OHR. Other projects less directly connected to the core IJC goals, such as reform of land laws or the development of procedures for registration of pledges, remained within the their own agencies. 

The formulation of the IJC strategy reflected all these different factors, including the resources available to the IJC. 

2.
METHOD OF APPROACH

2.1
Co-operation with local authorities

Wherever possible, the IJC worked with local institutions in furthering its goals, in particular the Entity Ministries of Justice. It is fair to say that IJC and the Ministries shared a vision of judicial reform and had separately identified the same priorities. Many of these concerns were also viewed as important by the cantonal Ministries, although most of the major law reform initiatives fell at the Federation rather than cantonal level. The three major legislative drafting projects of the IJC (civil, enforcement and minor offence procedure) were in fact led by the Entity Ministries, through their own working groups, and the IJC acted primarily as an advisor. A similar co-operative relationship was also developed with the various judges’ and prosecutors’ associations.  

The IJC also acted in a demanding monitoring and advisory role to the 24 judicial and prosecutorial commissions and councils. As was also the case for the major legislative drafting projects, the greater and growing resources of the IJC enabled it to also be very actively involved, including in drafting, advising and day-to-day co-ordination.

In late 2001, in response to difficulties in having laws or amendments related to judicial reform passed by the Parliaments, the IJC founded the Judicial Partnership Forum. It was hoped that the forum would assist in resolving these difficulties by giving high-level representatives of the legislative, executive and judiciary the opportunity to outline problems and agree on solutions. It was also hoped to ensure full partnership between international agencies and national authorities. This Forum has now been absorbed into the Rule of Law Forum set up by OHR as part of the international community streamlining process.   

2.2
Additional donor assistance

Because the IJC did not itself have the resources to undertake every project it identified as a priority, it also developed project proposals for discrete, separately-funded projects to be undertaken under its auspices. A complete list of all donor-funded projects is given in Annex II.  

3 OVERALL ASSESSMENT 

3.1
Overview


This section gives an overall assessment of progress. Individual reviews of the fifteen Strategy Paper projects are given in Annex III.

The IJC Strategy Paper outlined the planned steps for each project in six-month sections. As might be expected, the first periods were generally planned to be taken up by establishing the relevant framework, usually in the form of legislation, to be followed by institution and capacity building and monitoring of implementation. Of course, implementation of a many-pronged strategy always develops its own dynamics as the projects depend to some extent on each other for timing and content. By and large, the framework-setting projects, including one not included in the Strategy Paper i.e. court system restructuring, have now been completed. In particular:

Judicial service

· The High Judicial and Prosecutorial Council (HJPC) laws establish a permanent system for the appointment and discipline of judges and prosecutors and also deal with court budgeting and supervision of judicial training. Minor Offence Courts and judges are also included in the ambit of these laws.

· Laws establishing Judicial and Prosecutorial Training Centres in each Entity are in force.

· A report on access to legal information makes a number of recommendations for reform in that area.

Court system

· The IJC’s Restructuring Report has been submitted to the High Representative and is distributed widely to MoJs and Courts included.  It gives a comprehensive plan for the geographical and subject matter jurisdiction of the courts and the number of judges required in each court. This project was not included in the IJC Strategy Paper for 2001/2, but with the shift in strategy described below, it became evident that restructuring was necessary as a platform for reselection of judges and prosecutors.

· A report on court administration sets out a framework for reform of the internal operations and management of courts and also includes an overview of case backlogs throughout the country. Court presidents have been urged to begin implementation themselves.

Conduct of hearings

· Draft civil and enforcement procedure codes in both entities, and a minor offence law in the Federation, have been presented to the Ministers of Justice for submission to the legislative process. Minor offence laws in the Republika Srpska (RS) and at the BiH level are nearing completion.
 These new codes should have a positive effect on court efficiency and effectiveness. A working group with IJC participation has recently been set up to review administrative litigation procedure in the Federation.

· New laws on the legal profession are also in force in each entity.

While these laws or reports fulfil the expectations set out in the Strategy Paper in terms of content, some of the timeframes for drafting or passage of laws slipped. In the case of the drafting projects, this was with the agreement of the Ministries. Sometimes slippage was the result of slow legislative procedures, as in the passage of the initial draft Federation law on the judicial training institute, or lack of staff or resources in the Ministry, such as in the drafting of the parallel RS law.
 

In the end, a number of draft laws were imposed as part of a wider judicial reform package in May 2002. While this was not the most desirable method of bringing them into force, it did enable the IJC to ensure that the laws it had been working on with the Ministries of Justice on training institutes and court budgeting were then co-ordinated with the High Judicial and Prosecutorial Council laws, the new initiative driving the package.

By and large, the projects planned in respect of the second goal of increasing the efficiency of the judicial system have been achieved in accordance with the plan. It is in the field of independence, and in particular the appointment of judges and prosecutors, that the IJC strategy was adjusted significantly.

3.2
Independence of the judiciary and the reinvigorated strategy


In 2000, laws came into force in each entity that created commissions (in the Federation) and councils (in the RS) responsible for recommending candidates for judicial and prosecutorial appointment. These laws also called for a one-off 18-month “comprehensive review” of the suitability of all sitting judges and prosecutors. The IJC was expected to monitor both the appointment and review process. With 22 commissions in the Federation and two councils in the RS, this was a particularly time-consuming task as IJC Field Office staff attended most commission and council meetings, interviews, etc. 

IJC assistance enabled the introduction of uniform and improved appointment practices through a Memorandum of Understanding applicable in both entities, although the procedure was still complex and the final power of appointment remained with the legislative bodies. However by the end of 2001, it was clear that the comprehensive review process had not produced tangible results. Very few judges or prosecutors had been removed from office or disciplined as a result of the process, despite the large number of complaints against them. 

It was this failure that led the IJC to recommend a more aggressive approach to the appointment of judges and prosecutors, bringing forward to some extent changes that it had anticipated working on at a later time. This new approach, known as the reinvigorated judicial reform strategy, was adopted by the Peace Implementation Council in February 2002. The main changes for the IJC were:

· Restructuring of the court system to increase its efficiency by reducing the number of courts and reassessing the necessary number of judges was moved forward from a projected time of 2003/4 to 2002. A parallel process for prosecutors’ offices was to be conducted by OHR.

· With limited exceptions, after restructuring, all judicial and prosecutorial posts would be filled in an open competition. 

· The old commissions and councils would be replaced by new High Judicial and Prosecutorial Councils at Entity and BiH levels, with no cantonal equivalent. These new Councils have a broader mandate than their predecessors, including the power of final appointment of judges and prosecutors and a number of other functions in respect of determining the number of posts, supervision of training and annual budgeting for courts and prosecutors’ offices. 

While this new approach was recommended by the IJC, its demanding implementation without additional resources in the short term detracted from the IJC’s ability to concentrate as strongly on its other projects. 

3.3
Restructuring


BiH has 78 first instance courts, 16 mainly second instance courts and 2 supreme courts, not including the minor offence court system or the Constitutional Courts. The total number of judges in these courts is around 900, although the theoretical number is higher as many posts have not been filled. The numbers of both courts and judges are very high on a population basis compared with other European countries. At the same time, courts are under-funded and overstaffed.

From April 2002, the IJC began looking at restructuring the court system. Following an initial request for proposals from local courts and Ministries of Justice, it prepared a preliminary report, which was distributed for public comment. This was followed up by an intensive series of visits to almost every court in the country and the establishment of a working group of local judges to determine how many cases a judge could be expected to handle, taking into account the various procedural law reforms. The final report of August 2002 has again been widely circulated. 32 out of 78 first instance courts are recommended for closure, although 6 of these are perpetuated as branches. A reduction of 25 % in the number of first instance judges is contemplated. Implementation will be a huge task and plans for the different aspects of this task are being prepared. 

3.4
Reselection and HJPCs

During March and April 2002, the IJC, with OHR, prepared the laws on these Councils that were imposed by the HR in May 2002. The authority of the parliaments and presidents in the process of appointment and discipline of judges and prosecutors was abolished, and the Entity Constitutions consequentially amended.

The short time frame for drafting these laws was dictated by funding requirements and the fact that funding would be available for the IJC and for support to the High Judicial and Prosecutorial Councils for only a limited time. The fact that these laws were prepared so quickly and were imposed has been the subject of criticism, although the IJC was advised by the Council of Europe, and local authorities were kept informed of the process. However, given the previous difficulties in having major judicial reform legislation enacted by the local assemblies, and a perceived reluctance on the part of political authorities to lose control over the judiciary, there appeared to be no prospect of having the laws and the necessary constitutional amendments passed in the usual manner. 

From May 2002 onwards, the IJC worked intensively to prepare the groundwork that would enable the Councils to begin work as soon as possible after their arrival. This included drafting rules of procedure covering both appointment and discipline, developing and distributing application forms, indexing and evaluating all complaints received by the former commissions and councils under the comprehensive review process, announcing the first wave of vacancies, preparing profile reports on all sitting judges and prosecutors, and setting up appropriate document management systems.

4
OTHER ROLES AND TASKS OF THE IJC


In addition to the strategic tasks outlined above, in its role as the lead international agency for judicial reform, the IJC undertook a number of other functions. For example, it organised meetings of the Judicial Reform Working Group in Sarajevo and similar meetings in the regions. It participated in discussions about the international community streamlining process and is now a member of the Rule of Law Task Force. It has been a focal point for international agencies wanting to know the status of judicial reform in general or particular topics and has published a bi-monthly progress report on judicial reform for international and local agencies.


It was also perceived as having a responsibility to co-ordinate particular activities and it is worth mentioning one, which is trial monitoring. There are a number of different international agencies in BiH engaged in monitoring or following cases for their own purposes. All lack sufficient resources to do this in a comprehensive manner. There has been a lot of talk about the benefits of co-ordinating these activities, including the use of standard reporting formats and the development of systems for sharing information. In the IJC’s experience, co-ordination works well on the ground but is difficult to organise on a higher level, where agency activities in this area are dictated by their own mandates, agendas and priorities. Similarly, attempts to co-ordinate training, while welcomed, resulted in only one organisation providing information for a proposed IJC database on training activities. Like trial monitoring, agencies providing training have their own field of activity, resulting in frequent training on some topics and a complete dearth of training in some priority areas.   

5
ORGANISATIONAL DEVELOPMENT OF THE IJC


The first two staff members joined the IJC in January 2001. By the time the Director arrived in April, there were ten staff members. There was a relatively slow build up over the next few months. It could not be considered that the IJC was fully staffed until late 2001, when positions in both the headquarters and the Field Offices were mostly filled. Early staffing plans underwent many changes as needs became clearer, especially for support staff. Solving these problems took time and effort. By the end of 2001 the IJC personnel chart counted 64 members.

The IJC was organisationally divided into three departments – the Monitoring and Implementation Department, the Plans and Policy Department, and the Administration Department. The Monitoring and Implementation Department was charged with appointment and disciplinary matters (Projects 1-3 in the IJC Strategy Paper); the Plans and Policy Department worked on the projects related to court organisation and efficiency (Projects 4-15). 

The Field Offices of Banja Luka, Bihac, Mostar, Tuzla and Sarajevo were primarily part of the Monitoring and Implementation Department. It was the Field Office staff that attended the meetings of the commissions and councils, assisted in the investigation of complaints against judges and prosecutors and co-ordinated judicial reform activities in their region. The Banja Luka Office also took on the role of liasing with the RS Ministry of Justice and the government on broader judicial reform issues, including those related to the projects of the Plans and Policy Department. 

For a brief time only, from November 2001 until July 2002, the IJC had an office in Brcko. The status of judicial reform in the District of Brcko is quite distinct from the rest of the country. Until the end of 2001, Brcko had its own Law Revision Commission, which had undertaken many of the reforms that the IJC worked on in the rest of the country. It had also restructured the court system and appointed judges and prosecutors to those new posts for a probationary period. 

When the Brcko Law Revision Commission closed on 31 October 2001, part of it became a field office of the IJC. Shortly after that, the IJC undertook the strategy shift described above. Given that a reappointment process had already taken place in Brcko and with the IJC’s expected new mandate, it no longer made sense for the Brcko Field Office to be part of the IJC and it has been moved to OHR.


As at 31 August, the IJC had a staffing chart with a total of 107 positions (the 20 members of the HJPCs located at the IJC-premises not included). The number of Field Offices has been reduced to three (Banja Luka, Mostar and Tuzla). The Plans and Policy Department became the Restructuring Department and the Monitoring and Investigation Department became the Investigation and Verification Department, which will both support the work of the HJPCs.    

The IJC expenditure in 2001 amounted to 1.75 million EURO, while the approved budget for 2002 is 5.2 million EURO.

6
THE FUTURE

6.1 The IJC Mandate


In line with the shift in strategy, on 6 August 2002, the High Representative gave the IJC a new mandate. Its main focus is now to be on supporting the work of the HJPCs during their transitional period, to support the Disciplinary Prosecutor in matters before the HJPCs and to provide advice to local authorities and professional legal organisations on all issues affecting the court system and its restructuring.

6.2
The Rule of Law Task Force and the Rule of Law Pillar


The change of strategy for the IJC came at the same period as the Office of the High Representative (OHR) was giving effect to its streamlining process of the International Community. Four task forces for reform were created. Judicial reform fell under the Rule of Law Task Force (RoLTF), along with human rights, law enforcement and law reform. IJC became a member of the RoLTF together with the other permanent members OHR, OSCE, UNMIBH, SFOR, EU and EC.

As the IJC redefined its priorities, the internal organisation of OHR was also changing. The Rule of Law Pillar (RoLP) was established. The IJC - Judicial Reform is a part of the pillar together with the Legal Reform Unit, the Criminal Institutions and Prosecution Reform Unit and the Serious Crime Unit.

From the IJC perspective, undertaking court system restructuring and supporting the HJPCs until the end of 2003 as well as ensuring their smooth transition to completely national bodies by that time, almost would need its whole resources. Other projects would have to be completed or handed over to other agencies. 

6.3
Future responsibilities


As at the end of August 2002, the following scenario appeared:


Judicial service

· Support to the HJPCs remains with the IJC.

· Training for the judiciary in general and also on any new procedural laws is the responsibility of the Training Co-ordinator within the Rule of Law Pillar. Specific training activities will continue to be conducted by other organisations. 

· Co-ordination of assistance with implementation of the laws on the judicial and prosecutorial training centres is carried out by OSCE.

Court system

· Court system-restructuring, establishment of Commercial Departments included, remains with the IJC. Court administration reform, court budgeting and capacity building of the Ministries of Justice are treated as part of this project.

· Prosecutorial restructuring falls to the OHR Criminal Institutions and Prosecution Reform Unit, along with the creation of specialised criminal divisions in certain courts for particular crimes, the establishment of the Court of BiH.

Conduct of hearings

· Reform of the civil, enforcement and minor offence procedure laws remains the responsibility of the IJC. Criminal procedure and state level minor offence laws are being worked on by the OHR Legal Reform Unit. The IJC is participating in a Federation working group on administrative litigation procedure. 

· Assistance with implementation of the entity laws on the legal profession is being given by ABA/CEELI. 

· Trial monitoring now falls to OSCE under the Human Rights Issue Set of the Rule of Law Task Force.

The strategy and work-plans of the IJC for 2002/3 will be based upon this delineation and the new mandate, in brief:

· Court system restructuring, including implementation of final restructuring plans and sub-projects

· Support to the HJPCs on reselection and determination of the number of judges and prosecutors in the restructured system, and disciplinary matters

· Planning for the full nationalisation of the HJPCs during 2003.

7    CONCLUSIONS AND LESSONS LEARNED


It is clearly too soon to assess the wisdom and impact of the reforms promoted by the IJC, as it is to assess the impact of its strategic approach. However, a few conclusions can be made as to procedure and organisation:

· Drafting a good law takes time. The method of assisting and advising a local working group appears to be the best one. The national contribution is very valuable. Although well intended, quick drafting leads to mistakes that may need to be corrected equally quickly. 

· On the whole, the relationship between the IJC and local authorities, especially the Ministries of Justice, appears to have worked well. The establishment of one IJC for BiH allowed for an overview of judicial reform and co-ordination of approach between regions, which does not always happen within the local government structure.  The fact that the IJC is physically and organisationally separate from the Ministries can, can however, lead to some lack of co-ordination and information flow. 

· For the future, it will be important to work even more closely with the Ministries, and to ensure that they have the capacity to take over all judicial reform functions in due course.

· Prior to the establishment of the IJC, judicial reform fell under the authority of the OHR but with few staff dedicated to it. Establishment of an agency like the IJC should take place early in the reform process, with a strong mandate and the ability to direct other agencies, not just co-ordinate.

· Unfortunately, the time gap between the closure of JSAP and the establishment of the IJC meant a loss of momentum and also resulted in experienced professional officers taking positions elsewhere. The IJC experience has highlighted the importance of retaining institutional memory and experienced, qualified staff. 

· From the point of view of the international community, having one lead agency for judicial reform made a lot of sense. Leaving certain judicial reform projects within OHR on creation of the IJC did not make the same good sense. Therefore the creation of the Rule of Law Pillar represents an improvement. 

· Judges and prosecutors should be expected to play a key and leading role in establishing the rule of law. However, the judiciary is only one branch of government. Parallel reforms must take place in the legislative and executive branches, including the development of a properly trained and professional administration and a legislative process that is open to public input. Unless all these reforms take place, it is doubtful that public confidence in the judiciary or the rule of law can be established or restored.

ANNEX I

List of IJC Strategy Paper 2001/2 projects

Projects aimed at improving the independence of the judiciary

1. Removal from office of unsuitable judges and prosecutors through the ongoing Comprehensive Review.

2. Introduction of a fair, objective and transparent and appointment process for judges and prosecutors.

3. Restructuring of the judicial and prosecutorial commissions and councils.

4. Improved funding of the judiciary.

5. Development of the legislative framework for security of judges, prosecutors and court building.

Projects aimed at improving the quality and efficiency of the judicial system

6. Reform of civil procedure legislation.

7. Reform of legislation on enforcement procedure (civil cases).

8. Reform of internal court administration and management.

9. Establishment of government funded judicial training centres.

10. Provision of training on anticipated new criminal procedure legislation.

11. Improved provision of legal information to judges and prosecutors.

12. Development of a properly regulated legal profession.

13. Improved co-operation between the courts throughout BiH.

14. Reform of minor offence procedure legislation.

15. Completion of the unification of the judiciary in Herzegovina-Neretva Canton.

ANNEX II

Donor-funded projects conducted by IJC

	Project
	Donor
	Amount 
	Status

	Support to commissions and councils through provision of investigative staff
	Finland
	289,000KM
	Nearing completion.

	Court administration reform
	Norway
	250,000KM
	First phase completed. Funding for second phase expected for late 2002.

	Assessment of legal information needs
	Sweden
	60,000KM
	Completed.

	Capacity building and equipping of judicial and prosecutorial training centres
	The Netherlands
	117,000KM
	Conditions for implementation not yet established.

	Technical assistance for  court system restructuring (one expert, three months)
	USAID
	
	Ongoing


ANNEX III

Status of IJC Strategy Paper projects as at 31 August 2002

The text in each chart below, in the boxes referring to goals and specific objectives, is copied directly from the IJC Strategy Paper. The bullet points under “Progress and current status” refer to the progress from July 2001 to 31 August 2002, as much as possible with reference to the given specific objectives.

	PROJECT 1
	COMPREHENSIVE REVIEW PROCESS



	Goal
	Improvement in the quality of the judiciary by removal from office of unsuitable judges and prosecutors through the ongoing Comprehensive Review Process and enforcement of appropriate standards and procedures of professional conduct.

	Specific objectives
	· Institutional support for Commissions and Councils in this process
· Completion of ongoing Comprehensive Review Process.

	Progress and current status
	· Although the IJC intensively monitored the Comprehensive Review Process, as it was conducted by 24 local commissions and councils until the end of 2001, the design of the process had a number of flaws in that it was complaint-driven and relied on commissions and councils with few if any resources and no full time staff. Only a few judges and prosecutors were removed or resigned as a result of the process.

· In February 2002, the IJC recommended the adoption of a new approach to appointment and discipline issues, entailing the setting up of proper High Judicial and Prosecutorial Councils which would appoint almost all judges and prosecutors to office following restructuring of the court and prosecutorial systems. The IJC, with the assistance of OHR and the advice of the Council of Europe, drafted laws establishing the Councils and those laws were imposed by the High Representative on 23 May 2002.

· Since then, the High Representative appointed the Council Members for a transitional period until 31 December 2003. The IJC has prepared the groundwork for the Councils, including drafting rules of procedure for Council operations, hiring staff, advertising the first wave of vacancies, and preparing and distributing application forms. The Council members will take up office at the beginning of September 2002.

· The High Representative suspended 14 judges and prosecutors in 2002.


	PROJECT 2
	APPOINTMENT OF JUDGES AND PROSECUTORS



	Goal
	A fair, objective and transparent appointment process for judges and prosecutors that conforms to European standards and ensures adequate representation of minorities.

	Specific objectives
	· Implementation of new appointment procedure (adopted in July 2001 pursuant to a Memorandum of Understanding between the Commissions and Councils and the Ministers of Justice of the RS and the Federation). 

· Amendment to legislation on appointment to reduce opportunities for political obstruction.

	Progress and current status
	· Implementation of the new appointment procedure was generally regarded as successful. Appointments were made in a more timely manner following expiry of mandates, less qualified candidates were not recommended for appointment, and the process provided a useful learning experience for all involved.

· The imposition of the Laws on the High Judicial and Prosecutorial Councils by the High Representative on 23 May 2002 (described in Project 1 above) effectively achieved the goal of this project. By giving the final power of appointment to the Councils and not to the legislature as under the former system, the opportunities for political obstruction should be limited. While appointments will be based on merit, it is hoped that the reappointment process and the extensive advertising of vacancies will lead to the creation of a more qualified and ethnically balanced judiciary and prosecution.


	PROJECT 3
	REFORM OF COMMISSIONS AND COUNCILS



	Goal
	Further de-politicisation of the appointment, disciplinary and dismissal processes by restructuring the Commissions and Councils and clarifying and extending their competencies.

	Specific objectives
	· Amendments to legislation on disciplinary procedure including necessary books of rules and codes of ethics in force.

· Commissions and Councils restructured and with full-time staff.

· Commission and Council members and staff trained on procedures.

	Progress and current status
	· Again, the imposition of the Laws on the High Judicial and Prosecutorial Councils by the High Representative on 23 May 2002 (described in Projects 1 and 2 above) effectively achieved the goal of this project. The new laws have extensive provisions on disciplinary procedure, amplified in the draft book of rules prepared for the Councils by the IJC. 

· The members of the three Councils were appointed on 6 August by the High Representative, following proposals made by relevant local authorities and organisations.

· For the transitional period until 31 December 2003, the Councils will be supported by the IJC, including a separate Disciplinary Prosecutor’s Office and secretariat.


	PROJECT 4
	COURT FUNDING



	Goal
	Improved funding of the judiciary by giving the judiciary more control over its budget and by ensuring full and timely payment of salaries and operating expenses.

	Specific objectives
	· Passage and implementation of legislation to create separate court budget offices at entity level. (These offices would be able to prepare and argue before Parliament for court budget requests, thereby eliminating the role of the Ministries of Justice. The draft laws are currently in the legislative process in both entities.)

· Passage and implementation of similar legislation at cantonal level.

· Exploration of other approaches to budget issues that would assist in dealing with problems of late and incomplete payment of court budgets and salaries. 

	Progress and current status
	· The IJC, along with ABA/CEELI, pursued this project actively in the Federation, where a law as described above had already been drafted and had the support of the Ministry of Justice. However, some reconsideration of its provisions was necessary on the introduction of the Single Treasury Account system of public finance from January 2002. In addition, the Government did not support in principle the creation of new budget users such as the proposed court budget office. Eventually, development of the High Judicial and Prosecutorial Council legislation gave the opportunity to give the budget functions proposed for a court budget office to those Councils, namely making budget proposals, presenting them to the relevant authorities and monitoring implementation. 

· The problem of under-funding of the court system and the late payment of salaries and expenses remains and contributes to the low efficiency of the courts.

· The question of court funding and budgeting will be an IJC sub-project under court system restructuring. 


	PROJECT 5
	COURT SECURITY



	Goal
	Development of the legislative framework for the provision of adequate security for individual judges and prosecutors and court buildings.  

	Specific objectives
	· Policy decision taken on whether to create a court police system in the RS to parallel that in the Federation. (Court police are responsible both for court security and enforcement of court orders.) 

· Implementation of such policy decision, if necessary. 

	Progress and current status
	· Preliminary IJC research indicated that the RS judiciary was in favour of a separate court police system, as in Federation. The IJC, therefore, did not initiate a policy debate on the subject, given that the system had been introduced, apparently successfully and with support from UNMIBH, in the Federation.

· The Law on the Court Police of the RS, for which the Ministry of Justice and UNMIBH were responsible, was passed by the RS National Assembly in July 2002. Implementation is expected to be assisted by UNMIBH and later the EU Police Mission.

	PROJECT 6
	CIVIL PROCEDURE REFORM



	Goal
	Increased efficiency in civil cases by the introduction of modern civil procedure legislation in both entities that is compatible with European standards and practices and that is implemented by the judiciary and other relevant agencies.

	Specific objectives
	· Revised civil procedure legislation in place in both entities that will, amongst other things:

· Introduce case management techniques

· Ensure greater concentration of hearings

· Increase the role of the parties in adducing evidence

· Limit reliance on court experts

· Require appellate courts to make final decisions

· Reduce the numbers of judges sitting on individual cases

· Possibly introduce new methods of taking evidence

· Permit greater sanctions against parties disobeying court orders

· Improve the rules on service of court documents.

· Judges, lawyers and court staff trained on the use of the new codes.

	Progress and current status
	· The Entity Ministers of Justice both established working groups of local judges and experts to prepare draft laws. In the Federation, the IJC was officially a member of the group, whereas in the RS it was not. ABA/CEELI also participated in the work of the groups and IRZ in the presentation of seminars. The Council of Europe was also consulted. The IJC facilitated co-operation between the two working groups and a number of joint meetings were held.

· After several months of intensive drafting, final drafts were presented to the Entity Ministers in August 2002. The two drafts are largely identical. The RS draft is on the session of the RS National Assembly in September 2002. It is expected that they would come into force on 1 January 2003.

· ABA/CEELI has developed a training programme for judges and lawyers on the new code. 

· A local expert has been hired to prepare a commentary on the new laws for the benefit of professionals working with them.

· The improved efficiency in civil cases as a result of the new codes is expected to result in a reduced need for judges, which has been considered under the restructuring project of the IJC. 


	PROJECT 7
	ENFORCEMENT OF CIVIL JUDGEMENTS

	Goal
	Improvement in the ability of creditors to enforce judgements by the introduction of modern legislation on enforcement of civil judgements in both entities. 

	Specific objectives
	· A new law on enforcement of civil judgements in both entities that, amongst other things:

· is compatible with European standards and practices

· strikes the right balance between the rights of creditors and debtors

· does not permit undue delay

· is compatible with the current banking, property and employment systems

· is not unduly burdensome for the judiciary  

· is fully implemented by law enforcement agencies and the judiciary.
· Judges, lawyers, court staff and the staff of affected organisations trained on the new codes.

· Development of any necessary institutions e.g. agencies for the seizure and sale of goods. 

	Progress and current status
	· The Entity Ministers of Justice both established working groups of local judges and experts to prepare draft laws. In the Federation, the IJC was officially a member of the group, whereas in the RS it was not. ABA/CEELI also participated in the work of the groups and IRZ in the presentation of seminars. The Council of Europe was also consulted. The IJC facilitated co-operation between the two groups and a number of joint meetings were held.

· After several months of intensive drafting, final drafts were presented to the Entity Ministers in August 2002. The two drafts are largely identical. The RS draft is on the session of the RS National Assembly in September 2002. It is expected that they would come into force on 1 January 2003.

· ABA/CEELI has developed a training programme for judges and lawyers on the new code. 

· A local expert has been hired to prepare a commentary on the new laws for the benefit of professionals working with them.

· It is expected that these reforms will enhance both the efficiency and the effectiveness of the courts in enforcement procedure, an arena in which there has been a lot of criticism as creditors are unable to enforce their rights under law.


	PROJECT 8
	COURT ADMINISTRATION REFORM

	Goal
	Progress towards increasing the efficiency and effectiveness of the courts in general and to increase public access to them by developing a strategic approach to reform of court administration and management, including the introduction of new technology and equipment.

	Specific objectives
	Development of strategy for low-cost low-tech reform of court administration that can be implemented by each court without further assistance. (This project must be well co-ordinated with local institutions especially the Ministries of Justice and the Associations of Judges and other initiatives that involve computerisation of court registries.)

	Progress and current status
	· The IJC prepared a project proposal for a three-month assessment of court administration and the recommendation of low-cost low-tech solutions as described above. Funding of 250000 KM was obtained from Norway.  The project was implemented in early 2002. Its report, Justice in Due Time, made a series of recommendations for reform, some of which may be able to be implemented through court system restructuring. 

· However, the IJC is also preparing a project proposal for a second phase of the project, to implement certain recommendations in pilot courts. Significant funding will be provided by Norway. The project should take place in late 2002 and 2003 and will be connected to the restructuring project.

· Various projects of other organisations to computerise the land and enterprise registries have not yet been implemented. It is understood that this delay is caused, at least in part, by the fact that related new legislation has not yet been enacted.  


	PROJECT 9
	JUDICIAL TRAINING INSTITUTES

	Goal
	The creation of government funded judicial training institutes in each entity that are properly funded and operational.

	Specific objectives
	· Institutional development of the existing Interim Inter-Entity Training Board and eventual transition to a permanent institution.

· Passage of legislation creating judicial training institutes in each entity.

· Institutional development of training institutes.

	Progress and current status
	· In 2001, the IJC worked closely with the Entity Ministries of Justice and the Inter-Entity Board for Judicial Education to complete the drafting of laws creating judicial training institutes. The Federation draft went into the legislative process. The RS draft was submitted to the Council of Europe for comments in December 2002.

· The IJC submitted a project proposed to the Dutch government for some technical support to the nascent institutes, and Dutch funding was obtained in a total amount of 117,000KM.

· Laws on judicial and prosecutorial training centres were finally imposed by the High Representative on 23 May 2002. The provisions of these laws were linked with the laws on the High Judicial and Prosecutorial Councils.

· Implementation is being assisted by OSCE.


	PROJECT 10
	CRIMINAL PROCEDURE TRAINING



	Goal
	Judges and prosecutors trained on the anticipated new criminal procedure codes.

	Specific objectives
	Creation and implementation of comprehensive inter-agency training programme for the judiciary on new criminal procedure legislation.

	Progress and current status
	· At the time that the IJC was created, it was expected that new criminal procedure legislation would shortly be in force at the BiH and Entity levels. Drafting was taking place within OHR and also, it transpired, within the Ministry of Civil Affairs and Communications. The IJC therefore established a working group of international agencies able to assist with the development of a training programme on the new criminal procedure legislation. The group developed a methodology to approach the issue, but as time went on and no final draft of the procedure code was available, work on developing a training programme drew to a halt.

· This will now be co-ordinated within OHR.


	PROJECT 11
	ACCESS TO LEGAL INFORMATION

	Goal
	Improved provision of legal information to judges and prosecutors, especially access to legislation, commentaries, and decisions of superior courts.

	Specific objectives
	· Development of project proposal for an initial needs analysis.

· Development of resulting project proposals for specific assistance.

	Progress and current status
	· The IJC developed a project proposal for an initial needs analysis and recommendations in this area and funding of 60000 KM was obtained from the Swedish International Development Agency. The project began on 1 June and was completed with delivery of a comprehensive report on 31 August, that will be followed up.


	PROJECT 12
	LEGAL PROFESSION

	Goal
	The development of a properly regulated legal profession whose members provide proper professional service to their clients, who are subject to appropriate codes of ethics and a functioning disciplinary system and who have the right to practice in any courts in either entity.

	Specific objectives
	· Passage of harmonised legislation on the legal profession in each entity.

· Development of ethical codes and disciplinary systems for the legal profession.

· Development of a structure for co-operation between the Bar Associations.

	Progress and current status
	· At the time that the IJC was created, a draft law on the legal profession in the Federation had already been submitted to the Federation MOJ for legislative procedure. The IJC supported this draft, although it had had no involvement in its drafting. The existence of two Bar Associations in the Federation rendered this law particularly urgent.

· In the RS, the IJC worked with the local Bar Association to develop a new law. Drafting was largely completed by early 2002, and the draft was sent to the Council of Europe for comments.

· In May 2003, the IJC worked on both drafts to harmonise them as much as possible and to incorporate the comments of the Council of Europe on the RS draft. The laws were imposed on 23 May.

· Assistance with implementation is being given by ABA/CEELI. The two Bar Associations in the Federation have worked hard to implement the law and create a new Association. 


	PROJECT 13
	INTER-ENTITY JUDICIAL CO-OPERATION

	Goal
	Improved co-operation between courts in each entity and Brcko on all matters necessary for completion of their functions.

	Specific objectives
	· Passage of legislation on various issues to do with inter-entity co-operation.

· Development of the role of the Commission on Inter-Entity Judicial Co-operation.

	Progress and current status
	· In 2001, the IJC provided assistance to OHR in preparing a draft law on inter-entity co-operation in criminal matters. This law was imposed on 23 May 2002.

· The IJC is taking account of inter-entity co-operation questions in respect of civil matters in its drafting of the civil and enforcement procedure codes. 

· There has been no call from the judiciary for meetings of the Commission on Inter-Entity Judicial Co-operation.


	PROJECT 14
	MINOR OFFENCE COURTS

	Goal
	Unification of the rules and procedures governing minor offence courts, including the budgeting and appointment systems as well as the procedure for dealing with minor offence cases. 

	Specific objectives
	· Legislation in each entity on the structure of the minor offence court systems and minor offence procedure, incorporating European standards and compatible with the ECHR, harmonised on key issues. (The Federation law should create one system for appointing judges and funding minor offence courts.)  

· Institutional development of new appointment and disciplinary structures and systems for minor offence judges.

	Progress and current status
	· The IJC has participated in the Federation and BiH working groups on minor offence procedure. In the Federation, the draft was submitted to the Government. The BiH draft is almost completed. The IJC also provided extensive comments on the RS draft in 2001 and is now reviewing a later version. It hopes to see all laws in this area as similar as possible and also harmonised with the provisions of the recently drafted criminal code and criminal procedure code. 

· Minor offence judges were included in the laws on the high judicial and prosecutorial councils, from 2004, thus formally recognising for the first time their place as members of the judiciary. They will then be subject to the same rules on appointment as discipline as regular judges. On the proposal of the Minor Offence Judges’ Associations, judges in those courts will be required to complete the full judicial examination. A reappointment process similar to that being undertaken for regular judges in 2002/3 is expected to be applied to minor offence judges in 2004, following restructuring of the minor offence court system.

· With respect to the BiH level minor offences, a draft law to give jurisdiction over those cases to the entity minor offence courts has been prepared by the RS Ministry of Justice and will be co-ordinated by the OHR Legal Reform Unit. The fate of the BiH minor offence procedure draft is therefore uncertain. 


	PROJECT 15
	HERZEGOVINA-NERETVA CANTON

	Goal
	Completion of the ongoing unification of the judiciary in Herzegovina Neretva Canton, including the City of Mostar.

	Specific objectives
	· Completion of creation of judicial institutions in the Central Zone of Mostar including transfer of the land registry for Mostar to the Central Zone Court.

· All judicial institutions in Mostar housed in their own single premises.

· Minor offence system unified and multi-ethnic.

· Payment of judicial officials and court budgets unified and paid on time and in full.

While there are other outstanding issues, such as unification of the cantonal budget and unification of the Ministry of Justice, these are outside both the mandate and the resources of the IJC.

	Progress and current status
	· Following an IJC investigation into the operation of Mostar Municipal Court I in late 2001, the Cantonal MOJ ordered the transfer of the land registry to the Central Zone Court. However, the practical effect of that was delayed until August 2002 or later, when premises were made available for that court in the Cernica Court building. 

· Co-ordination of the allocation of premises for the various judicial and prosecutorial institutions will probably remain a problem until the restructuring projects are fully implemented. 

· The creation of a multi-ethnic minor offence system should result from the reappointment process for minor offence judges that will take place in 2004 under the Law on the High Judicial and Prosecutorial Council of the Federation of BiH. 

· Recent months have highlighted the financial problems in the Bosniak half of the cantonal court system, with strikes, telephones cut off, etc., while the Croat courts and judges are paid more or less on time. This problem will not be resolved until the cantonal budget is unified. 


� United Nations Mission in Bosnia and Herzegovina.


� These projects are listed in Annex I.


� Revision of the criminal procedure codes has been undertaken by the Ministry of Civil Affairs and Communications and OHR. 


� This lack of decisive action on the part of local authorities in respect of the training institutes, whose establishment was a requirement of both the Peace Implementation Council and the Council of Europe, could be taken as an example of the unwillingness of local authorities to take ownership of judicial reform. This general failure was part of the driving force behind the international community’s adoption of a more robust judicial reform strategy (described below) in early 2002.
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